The Bank of Chatham v. O. H. Arendall by unknown
I 
I 
Record No. 2404 
In the 
Supren1e Court of Appeals of Virginia 
at Richmond 
THE BANK OF CHATHAM 
v. 
0. H. ARENDALL 
T'Tt071[ 1'111·: c m c t · , ·1 ( 'OC HT 01" l ' IT T~ \·txA~ L\ COt:~TY. 
RULE 14. 
1J5. N U111BER 01~ C OPIES TO BE .B1ILED AND l h LIVERED TO 0PP0S· 
ma CouNSEL. Twenty copies of each br ief shall be filed with 
the clerk of the court, and at least two copies mailed or de, 
livered to opposing counsel on or befo re tlie day on which the 
brief is filed. 
1f6. SrzE AND T YPE. .Br iefs sha ll be printed in type not less 
in size than small pica, and shall be nine inches in length 
:mc1 six inches i11 width. so ns t o conform in dimensions to 
the printed records. Tb·c record numher of the case shall be 
printed on all briefs. 
The foregoing is printed in small pica type for the info rma-
tion of counsel. 
M. B. \V ATTS, Clerk. 
NOTICE TO COUNSEL 
'I'his case probably will be called at the session of 
cour t to be held JUN NA 1 
You will be ad vised later more dt:!flnitcly as to Lhc 
dn.tc. 
Print; names of counsel on front cover of briefs. 
M. B. \VATTS, Clerk. 

;, INDEX TO PETITION 
(Record No. 2404) 
Page 
Petition for Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 * 
Facts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2* 
Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 • 
Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 ~ 
.Assignment of Error No. 1 ...................... 5• 
Assignments of Error No. 2 and No. 3.............. 6• 
Conclusion ......................................... 17.a: 
Gertificates of Counsel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18* 
Table of Cases 
American Bank an.d Trust Co. v. National Bank, 170 Va. 
169, 196 S. E. 6'93 (1938). . .. .. . .. .. .. . .. .. . . . . . . . 17• 
Hall v. Commonwealth, 143 Va. 554, 130 S. E. 416 (1925). 16• 
l'lisu,rance Co. of Valley of Va. v. Barley's .Admi'r., 16 
Gratt. (57 Va.) 363 (1863)....................... 6* 
Johnson v. Aivis, 159 Va. 229, 165 S. E. 489 (1932) .. 10*, 11* 
·Manson v. Rawlings, 112 Va .. 384, 71 S. E. 564 (191M).... 7* 
Saunders v. Lipscomb, 90 Va. 647, 19 S. E. 450 (1894)... 7* 
Shadrack v. Woolfolk, 32 Gratt. (73 Va.) 707 (1880) .... 15* 
Tate v" Ogg, 170 Va. 95, 195 S. E. 496 (1938) .. . . . . . . . . . 13* 
Walker v. Temple, 130 Va. 567, 107 S. E. 720 (1921).... 8* 
Whitaker v. Lane, 128 Va. 317, 104 .S. E. 252, 11 A. L. R. 
1!157 (1920) .................................... 12* 
Secondary Authorities 
10 American Law Reports 589. . . . . . . . . . . . . . . . . . . . . . . 16* 
30 American Law Reports 740 ......................... 17'1.s 
Burks' Pleading and Practice ( 2d Ed.) 282. . . . . . . . . . . . 7* 
25 Ruling Case Law 1054 ............................. 14* 
Statutes 
See. 6130, Code of 1919 ............................ 7*, 9* 
Sec. 6130a, Michie 's Code of 1936 .................. 6*, 9• 
Chapter 440, Acts of General Assembly of 1922 ...... 8*, 9"' 
Chapter 162, Acts of General Assembly, Special Session, 
1'923 ....................................... 9*, 14* 
Chapter 298, Acts of General Assembly of 1934. . . . . . . . 13* 
.Sec. 6330, Code of 1919. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15* 
Sec. 6331, Code of 1919. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16• 
IN 'l'HE 
Supreme Court of Appeals of Virginia 
A 'r RI UHM OND. 
Record No. 2404 
THE. BANK OF CHATHAM 
vers'l.1,8 
0. H. ARENDALL. 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDEAS. 
To the Honorable Chief ,htstice a11id Justices of the Supreme 
Court of Appeals of Virginia: 
.Your petitioner, The Bank of Chatham, of Clmtham, Vir-
ginia, a corporation created and existing under the laws of 
the State of Virginia, shows unto your Honors that it is ag-
. grieved by a final order and judgment entered by the Circuit 
Court of Pittsylvania County, Virginia, on the 8th day of 
November, 1940, by the terms of which order and judgment 
it was held that an alleged confession judgment, recovered by 
the Gammon Grocery Company, Incorporated, v. 0. H. and 
T. 8. Arendall on September 7, '1926, and duly *assigned 
2* by J. L. Ca.rter, Trustee, for Gammon Grocery Com-
pany, Incorporated, to The Bank of Chatham, was null 
and void because not entered in accordance with the laws of 
Virginia ~:overning· such procedure, and also quashing two 
certain writs ·of fieri facias issued on August 19, 1940, by the 
Clerk of the Cireuit Court of Pittsylvania County to the 
Sheriffs of Halifax and Pittsylvania Counties, Virginia, re-
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spectively. Your petitioner respectfully prays that it may 
be awarded a writ of error and S1Mpersedeas to said order 
and judgment. 
FACTS. 
On September 6, 1926, 0. H. Arendall and T. S. Arendall 
executed a promissory note payable to the order of Gammon 
Grocery Company, Incorporated, for the sum of $1,857.65, 
payable on demand a.t the Chatham Savings Bank, Chatham, 
Virginia. Also incorpora.ted in said note was a warrant of 
attorney appointing Frank Marshall attorney in fact for 0. 
H. and T. S. Arendall, and authorizing him to confess judg-
ment against them before the Clerk of the Circuit -Court of 
Pittsylvania County. The instrument waived homestead and 
all other exemptions, provided for ten per cent attorney's 
fee, and was signed under the hands and seals of the debtors. 
On September 7, 1'926, the attorney in fact appeared before 
S. S. Hurt, Clerk of the Circuit Court of Pittsylvania County, 
and proceeded to confess a judgment by 0. H. and T. S. 
Arendall in favor of Gammon Grocery Company. Tl1e Clerk 
issued a summons in debt returnable to the first October 
Rules, 1926, 1iad the attorney in fact to accept service of the 
summons and confess judgment, all of which was endorsed 
on the back of t.110 summons, the names of the debtors being 
signed by the attorney in fa.ct, . but the seals after the 
3* names were omitted. The Clerk folded the *summons, 
put the style of the case upon it, the Rules to wl1ich it 
waR returnable. and then made this entrv: ''1926, Septem-
ber 7. at 2 :00 P. M. ,Judgment confessed.'' The summons, 
together with tlle promissory note, were filed in the Clerk's 
Offic.e and the Clerk entered the judgment in a book in his 
office designated "-Clerk's Order Book of .Tudg·ments C<m-
fessed No. 1, a.t pa.ge 163.'' On the same elate a.n execution 
was issued on said judgment directed to the Sheriff of Pittsyl-
vania County, returnah]e to the first December :&ules, 1926, 
and was returned ''No effects. D. A. Powell. Deputy Sheriff.'' 
Sometime subsequent to 1926 Gammon Grocery Company, 
Incorporated, became insolvent and tl1e judgment was as-
si~ed hv J. L. Carter. Trustee for Gammon Grocerv Com-
pany, Incorporated~ to The Bank of Cha.tha.m. said ·assign-
ment appearinsi: in .Judgment Lien Docket 24~ at. page 7, in 
the Clerk's Office of the Circuit Court of Pittsylvania County 
wl1ere the orhdna 1 iud~ment was docketed. 
On January 4, 1940~ T. S . .A.rendall departed this life, in-
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testate, and survived by 0. H . .Arendall as his only heir at 
law and distributee. On .August 19, 1940, the assignee, 
through its attorney, ha.cl the Clerk of the Circuit Court of 
Pittsylvania County to issue two executions on· the alleged 
judgment, one directed to the Sheriff of Pittsylvania County 
and one directed to the Sheriff of Halifax County. 
On September 24, 1940, 0. H. Arendall served a notice on 
The Bank of Chatham that on October 2, 1940, he would move 
the Circuit Court of Pittsylvania County to quash the afore-
said executions because said judgment upon which they were 
issued was void, said notice and motion being made under 
the ·provisions of Section 6499 of the Code of Virginia. Ou 
the same day the Judge of the Circuit Court of Pittsylvania 
Oounty entered a restraining order sta.ying the proceedings 
on the two writs of fieri f acias until the matt.er could •be de-
cided by the court, provided the said 0. H. Arendall 
4* should enter into bond, *without surety, in the penalty 
of $1,000.00, conditioned according· to law. The notice, 
as will appear from the record, stated that the judgment was 
void because the Clerk enter~d up a judgment upon the note 
being presented to him without there having· been an actual 
confession of judgment. The motion came on to be heard on 
October 3, 1940, a.t which time counsel for The Bank of Chat-
ham moved the court. to require 0. H. Arendall 's counsel to 
file a bill of particulars as to why the judgment was invalid. 
This motion the court overruled. and counsel for The Bank 
of Chatham duly excepted. · 
On October 5, 1940, an order was entered submit.ting the 
matter to the Judge of the Circuit Court of Pittsylvania 
County for decision in vacation. On the morning of Novem-
ber IJ.i, 1940, the Trial J udg·e notified counsel for both parties 
.that he was re adv to decide the case. Counsel for both sides 
met with the leained Trial ,Judge in his chamber on that date 
and he delivered an ora.l opinion, stating·, in effect, that the 
confession judgment statute required the attorney in fact 
to affix a sea.I after the names of the judgment debtors when 
the confession was made, that this was not done in this case, 
and, therefore. the judgment was invalid, and he would quash 
the writs of fieri .facias. The order which was subsequently 
entered on November 8, 1940, is not this specific, but that was 
the only ground of decision assigned by the court in its oral 
opinion. The learned Trial Judge also s1:ated that while this 
was sufficient ground to hold the judgment void, there might 
also be other grounds. 
4 
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A:SSIGNMENTS OF ERROR. 
The court erred in not requiring a bill of particulars to be 
filed by the defendant in error. 
5* *Number 2. 
The court erred in ruling that a. seal after the name of the 
judgment debtor was essential to the validity of the judg-
ment. 
Number 3. 
The c.ourt erred in ruling that the judgment was not en-
tered in conformity with the law governing confessions of 
judgment in the Clerk's Office. 
ARGUMEN~. 
The first assignment of error is based upon the failure of 
the court to require the plaintiff in this motion to file a bill 
of partic.ulars as to why the judgment was void. That por-
tion of the original notice which covers t.bis point is as fol-
lows: 
'' That the said Clerk entered judgment against your peti-
tioner and T. S. Arendall upon the presenta.tion of said note 
without confession of judgment upon the same and without 
compliance with the laws in force at. that time governing the 
confession of judg1nents;'' 
Section 6499 of the Code of 'Virginia, under which this mo-
tion was apparently made, has a. wide application. It seems 
to us that the statement in plaintiff's motion was equivalent 
to saying that the judgment upon which the execution had 
been issued was not sufficient in law. We ea.rnestlv submit 
that the plaintiff should ha.ve •been required to point out in 
what particulars he contended tllat. the judgment was void. 
While the only ground seriously relied upoi1 seems to have 
been that tl1e attorney in fact failed to affix sea.ls by way of 
scrolls to the names of the debtors after signing their re-
spective names, however the court on entering its order 
quashed. the writs of fieri f acias on general grounds, and 
6* the learned Trial .J udg-e stated tha.t *the lack of seals 
after the names of the debto1·s was sufficient to make the 
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judgment null and void and there may also be other grounds 
of invalidity. It seems to us that in order that the petitioner 
might properly answer the motion to quash that the plain-
tiff in this action should have stated, with some particularity 
at least, the g-rounds upon which his motion was based. In 
the actual preparation of the defense to the motion in the 
lower court, counsel for the petitioner had no way of know-
ing· upon what the plaintiff was relying, except by taking· the 
papers in the Clerk's Office and comparing every step which 
had been clone with every step required to be done by the 
statute, however important or unimportant. There were 
many possible objections to this judgment which were sug-
gested to t.he minds of petitioner's counsel and each one had 
to be traced down by a. search throug·h leg~l authorities be-
fore petitioner was convinced that it was ready to go to 
trial. V{e earnestly contend that this imposes upon the de-
fendant an undue hardship in tbe preparation of his defense 
to the motion. 
As the petitioner views this case, the ultimate decision will 
turn upon whether or not tbe appellate court construes the 
provisions of Chapter 440 of the Acts of the General Assem-
·hly of 1922 (approved March 27, 1922), (Section 6130a, 
l\ficl1ie's Code of 1936), in regard to the duties of the Clerk 
in entering· up a judgment. by confession as mandatory and 
jurisdictional on one 8ide or directory and procedural on 
the other side. Happily for the petitioner, we do not con-
sider that this is now an open question in Virg·inia. 
To delve briefly into history, we find tha.t confession of 
judg·ment has existed in this state since the Revolution, ex-
cepting· the period from 1819 to 1849. Thus, confession of 
.judgment is a well-recog11ized common law method of proce-
dure. Cf. Insurance Co. o.f Valley of TT a. v. Barley's Adm 'r., 
16 Gra.tt..1 (57 Va.) 363 (1863). An enactment practically 
7* identical with •section 6130 of our present Code has been 
on the statute books of this Commonwealth for manv 
yea.rs. Its literal terms provide for certain steps to be takeit 
where there is a confession of judgment. in a pending suit. 
Despite this strict wording·, the statute has uniformlv been 
given a. liberal construction and under it confessions of judg--
ment ba.ve been upheld where there was no pending suit~ 
where there was no previous process, where there was an 
attorney in fact instead of an attorney at law, and where 
there was scarcelv anv evidence of the confession. In such 
cases as Saum.de;,~ v. 
0
Livscom~, 90 Va.. 647, 19 S. E. 450, 
(1894), and Manson v. Rawlinqs. 112 Va. 384, 71 S. E. 564 
(1911), the Court of Appeals had occasion to construe wha.t 
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is now 6130 of the Code of 1919 and on each instance the court 
said that the statute was directory merely and that a sub-
stantial compliance with its terms was all the law exacted 
of anyone. All of this was :before 6130a was ever enacted. 
The procedure in the Clerk's Office at that time we find in 
Burks' Pleading· and Practice, 2d Ed., at page 282 (19·21), to 
be thus: 
'' It has been made a question whether a friendly suit in 
which the defendant appears and answers without writ was 
properly begun, but it is plain that appearance without ob-
jection is a waiver of the necessity for a writ. In case of 
confessions in the Clerk's Office the proper method is for the 
summons to issue and for the defendant to acknowledge serv-
ice and then confess judgment.'' 
In our case tb'at procedure was followed minutely. When 
the attorney in fact appeared before the Clerk, the Clerk 
issued an ordinary summons in debt. in a common law action, 
returnable to Rules, had the atforney in fact acknowledge 
service of JJrocess and then confessed judgment for the 
amount of the note with interest, with a waiver of exemptions, 
and the attorney in fact signed the names of the debtors and 
his own name as attorney in fact. The Clerk then took the 
summons and in bis own handwritig· endorsed the style of the 
ca.use, upon the back, the elate and the time of day when 
8* the judg·ment was confessed~ *also the fact that a fi. fa. 
was issued on that day. The summons with the original 
bond or promissory note were then folded together and placed 
among- the files and a full account of the judgment was en-
tered in . the Clerk's Order Book of Confession Judgments 
just as though it were an ordinary in invitum action. 
,vhat. tl1en caused the enactment of Section 6H30a of our 
present Code and to what extent, bas it changed the substance 
of tl1e above-outlined procedure? It is beyond human power 
for us to probe into the realm of psychoanalysis and tell just 
wlmt motivated the General Assem:blv of 1922 to enact 6130a. 
We believe that it was done to restrict somewhat the appli-
cation of the decision in 'JiVa.lker v. Temple, 130 Va. 567, 107 
S. E. 720 (1921), and we think we have strong reasons for 
our conclusion. In Walker v. Temple, sitpra, the Court of 
Appeals, speaking through Judg·e Burks the younger, had 
stated that a confession judgment was good even thoug·h en-
tered by virtue of a power Qf attorney emiJodied in an or-
d_innry note which authorized the holder to confess judgment 
ag·ainst the maker before any court at any time. The holder 
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had confessed judgment before. the Clerk of the Circuit Court 
_of Brunswick County in vacation. Judge Burks said that 
the term ''court'' was not used in its technical sense and 
held the judgment by confession good. The obvious effect of 
_the decision is that a plagued de,btor mig·ht have hundreds 
of judgments entered against him in various 1C1erks' offices 
all over the· .State, many perhaps on the, same original claim, 
yet h.e would know absolutely. nothing about it, nor would he 
know to what Clerk's Office he might go to find ~his out. Sec-; 
tion 6130a originally provided that if the power of attorney 
was embodied in a bond or note it should l;>e acknowledged 
before a Notary Public (hut this was ·dispensed· with before 
the judgment in question was confessed).; that the power of 
attorney should desig11ate the Cler~~s· Office where the 
9* judgment would be rendered. *The ~-tto~ney, in fact, 
too, had to be named with certainty~ These, plus the 
forms prescribed for the use of the Clerk, were th~ only es-
sential differences between 6130 and 6130a. WJJ.y the forms 
should be changed we .are at a loss to say, but the- fact·is that 
they were, and that the Clerk of the Circuit Court of Pittsyl-
vania County did not change his forms for many years after 
the law was changed. ·we contend that this formal matter 
should not prejudice the innocent judgment creditor or his 
assig-nee. Chapter 440 of the Acts of 1922 was amended and 
re-enacted by Chapter 162 of tl1e Acts of the special session 
of ·]923 ( approved April 3, 1923). Save only a minor altera-
tion made by the General Assembly of 1926, the Act of 1923 
is the one which controls our case. Subdivision (d) of the 
Act of 1923 begins thus : 
'' On the presentation of any such warrant as is mentioned 
in Paragraph ( e) hereof, by either of the persons therein 
named as attorney in fact, or upon the personal appearance 
of the cleibtor or debtors a.nd the expression by him or them 
of his or their desire to confess such judgment, the C1erk of 
the court mentioned in such warrant, or before whom such 
debtor or debtors shall so appear, shall draw and require the 
said attorney in fact so appearing·, or the debtor or debt.ors, 
as the case ma;y be, to sign a. confession of judgment, which 
shall be in form sitbstantially as follows.: (italics ours) 
"Virginia.: In the clerk's office of the ........ court of 
the ...... of ........ . 
"I, ( or we) A. B. ( or A.. B. and C. D., ct cetera) hereby 
acknowledge myself ( or ourselves) to be justly indebted to~ 
8 Supreme Court of Appeals of Virginia 
and do hereby confess judgment in favor of (name of cred~ 
itor) in the sum of ...... dollars ($ ...... ) with interest 
thereon from the . . . . day of ........ , nineteen hundred and 
...... , until paid, and the costs of this proceeding. (includ-
ing the attorney's fees and collection fees provided for in 
the instrument on which the proceeding is based), hereby 
waiving· the 1benefit of my ( or our) homestead exemptions as 
to the same, provided the instr,ument on which the proceed-
ing is based carries such homestead waiver. 
'' Given under my ( or our) hand and seal , this . . . . day 
of ........ , nineteen hundred and ...... . 
'' ( Signatures and seals)'' 
or, if hy an attorney in fact, signatures and seals of debtors, 
By .................. , 
his ( or their) attorney in fact. 
10* •when a judgment is so conf esed, the clerk shall 
endorse upon such confession, or attach thereto, his 
certificate in manner and form substantially as follows: 
''Virginia: In the clerk's office of the ........ court of 
the ........ of ........ . 
"The foregoing ( or at.tac.heel) judgment was duly con-
fessed before me in my said office on the . . . . day of ....... , 
nineteen hundred and .... , at . . . . o'clock ...... meridian, 
and has been duly entered of record in common law order 
book uumber .... , page 
Teste: 
.................... , Clerk.'' 
Turning ag·ain to our case. we repeat that there has been 
a substantial compliance with this statute. The confession 
is written out a.t length on the back of tl1e summons, with 
exa.c.t data. a.s t.o the · amount of the judgment, the date from 
which interest runs. the attornev's fees. the waiver of ex-
emptions and the date of tbn confession. The only things 
missing· are two seals bv wav of scrolls a.fter the names of 
the jud~ent debtors. As to. the reouirement of the Clerk's 
Certificate. the summons tells you iu whose Clerk's Office 
it is, the date is endorsed on the back of the summons, and 
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even the time of day, as required by the statute. It is not 
signed hy the Clerk, but it is in his handwriting admittedly. 
The fact of such judgment is duly entered in the Clerk's 
Order Book! of Confession Judgments, and ·is here signed and 
attested by the Clerk. The judgment was duly docketed in 
the Judgment Lien Docket and two executions have issued on 
it. In the last analysis then. in our case, there is an omission 
of two seals and two forms, the substance of which is all writ-
ten ·on the summons. · 
The learned Trial Judge who heard the motion to quash was 
of the opinion that the judgment must fall because of the ab-
sence of the seals. vVe earnestly submit that this position is 
untenable. In the argument of the case below the decision of 
the Court of Appeals in Johnson v. Alvis, 159 Va. 229, 165 
S. E. 489 (1932), was much relied on by the petitioner. True, 
it is somewhat the converse of our factual setup, but the 
11 • holding· should have much *force here. There the origi-
nal note which embodied a power of attorney to con-
fess judgment was not sig·ned under the seal of the debtor. 
The attorney in fact confessed judgment against the debtor 
and in signing his name aflbrnd a seal thereafter. It was 
earnestly contended ,by the judgment debtor five years after 
the entry o.f the judgment that. the judgment was invalid be--
ca.use of the familiar rule of the law o.f agency, that he who 
executes an instrument under seal must have power to do 
so under seat The court easily brushed aside this conten-
tion, hut not willing to rest its decision on this ground alone, 
went further and said that after a confession of judgment the 
judgment debtor was estopped in the absence of fraud or 
like grounds from objecting- to irreg'Ularities which went un-
noticed at the time of the confession. In that case there was 
a lapse of five years between the date of the judgment and the 
motion to quash. In our case there has been a lapse of four-
teen years, and how much stronger the estoppel should be. 
Apt quotations from that opinion are as follows, at page 
490: 
"The record discloses that all of the requirements of the 
statut~ were complied with in tl1e confession of the judgment. 
Bernard l\fason was named as the attornev in fact in the note 
and granted t.he power to confess the judgment. The clerk's 
office was desig11ated in which the judgment was to be con-
fessed and the confession of judgment was signed by th(~ 
attornev on behalf of the debtors. 
'' The Legislature is presumed to have known the meaning 
of the word 'note' and that a note, is not required to be under 
-
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seal. The note in question embodying· the power of attorney 
was duly signed 1by the plaintiffs in error. They knew that 
Bernard Mason was given the power to confess the judg-
ment, and they als'o knew the clerk's office in which it would 
be done, because these t.hing-s appear in the note which they 
~igned. 
"Our conclusion is that the warrant or power of attorney 
to confess judgment embodied in and made a part of the note 
is not required by Section 6130a to be executed under seal. 
But if it be assumed that a seal was required, the plaintiffs 
in error would be estopped a.t this time to question the 
validity of the judgment. It was confessed in Aug-ust, 1927, 
and not until March, 1932, the time when the present pro-
ceeding was instituted by the defendant in error, did 
12* they make any move *to confess its validity. They knew 
when the judgment was confessed, and yet for approxi-
mately five years, with this knowledge, stood by, in silent 
acquiescence. .A defertdant confessing jiid.qment is estopped, 
in the absence of fra'll,d, to q-uP,stion ·its 1.'alidity on account of 
irregularities to which he did not object, or to dispu.te a'Ylllj 
facts set forth in the confes.c;ion, and if, after the entry of the 
f1,1,dg1nent, he ratifies o·r accevts it, or acqu.iesces in it, he is 
estopped to deny the authoritJJ on 1which it was confessed or 
otherwise to impeach ·its validity. 34 C. ,J., p. 129." 
If the comt below is light, wherein lies the magic of a 
seal t Few men in ordinary commercial transactions know 
the distinctions between sealed and unsealed instruments. 
Our own view is that the seal was devised for a dav when 
the ability to write was a rare talent in the community. The 
reason for the rule of the differences between sealed and un-
sealed documents, except for tl1e purpose of the statute of 
limitations and for the dispensing with proof of considera-
tion of a contract, has larg·ely ~)een abolished. The reasons 
for the distinction liaving evaporated, and with the reasons 
should p;o tl1e rule. To say that the judgment is valid where 
a seal is aflLxed after tl1e name of the judgment debtor when 
signed by tl1e attorney in fact and invalid when the seal is 
omitted, is to magnify form over substance and to grasp at 
the shadow while the substance escapes. The question of 
sealed and unsealed instruments confronted Judge Burks in 
Whitaker v. Lane, 128 Va. 317, 104 S. E. 252, 11 A. L. R. 1157 
(1920). The able jurist in that case was wrestling with the 
problem as to wl1etber or not delivery wa.s as essential to the 
validitv of a. sealed as an unsealed instrument. In the course 
of liis opinion, at page 347, l1e said tMs: 
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'' * * * There was a time when illiteracy was so common in 
Engla.nd that a man who could read was regarded as such a 
valuable asset to the community that he was given the benefit 
of clergy, and exempt from the punishment of death except 
for treason. The method of evidencing legal liability was 
by seal,. nay more, a bond for the payment of money was not 
merely the evidence of a debt, but was the debt itself. At 
that time the affixing of a seal was a very solemn and serious 
matter, and all the attending circumstances became :fixed 
13* in *the minds and memories of those who affixed it or 
were interested in it. . It occurred very seldom, some-
times not more than once in the lifetime of the party affixing 
it. But all this has passed away. The average 1business man 
knows little, if anything, about the distinction between sealed 
and unsealed instruments, and frequently cannot tell a few 
hours a.fter signing a paper whether it had a scroll by way of 
seal affixed to it or not. No so1emnity is attached to the af-
fixing of a mere scroll, and while there ~ay exist good rea-
sons for retaining a scroll to certain instruments in order to 
dispense ·with consideration, or to extend the period of limi-
tation, yet as a mere matter of evidence we can perceive no 
good reason for the distinction. The reasoning upon wllich 
parol evidence will not be received to vary or alter the terms 
of a valid written instrument applies with equal force, and 
like limitations, to sealed and unsealed instruments. There 
is now no more solemnity in making one than in making the 
other, and we a.re unable to see anything in reason, policy or 
expediency, that demands of the courts the further mainte-
nan.ce of a doctrine that is • hi~l1ly technical and unsatisfac-
tory,' and whollv unnccessa ry for the protection of the rights 
of the litigants.'' 
During the a.rg11ment of this cause before the trial judge, 
the other side relied on the Latin maxim: "Expressio uniu.-: 
est exclusio alterius," found in Tate v. 0l],q, 170 Va.. 95~ 195 
S. E. 496 (1938). ·without bcimr g·uilty of plagiarism, we 
think the Latin ma.xim is morP. fitting· to our Ride of the case, 
for in Subdivision (i) of Chapter 440 of the Acts of 1922 the 
languag·e is thus : 
"No judg·ment. l1erca.fter confessed at the office of the Clerk 
or a.nv court of record in this Commonwealth. hv virtue of a 
warrant, or power of attorney, shall be valid° unless such 
warrant, or power of attorney, be in conformity witl1 the pro-
visions of this act.'' 
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With equal direction the statute has told you not only what 
form the power of attorney should take, but what form the 
actual confession should take. Yet the statute itself, which 
is the best measure of the rights under it, tells you that if the 
power of a.ttorney does not conform to the statute, the judg·-
ment will be void, but it does not say if the form for the con-
/ ession is not followed the judgment will also be void. "Ex-
pressio itnius est exclusio alteri11,s." An incident in the sub-
sequent history of · this statute strengthens this argument. 
By Chapter 2.98 of the Acts of 1934 ( a.pp roved March 
14:11: 29, 1934), *6130a was again amended and the biggest 
change effected that ye~_r was a provision requiring 
notice of the confession to be served by the county sheriff 
upon the judgment debtor within ten days after the confession, 
and then follows language which expressly nullifies the judg-
ment, not if service is not had within ten days, but only if 
service is not bad within sixty days from the date of the cou-
f ession; that is, there are three instances which the statute 
declares constitute fatal defects and that always in 
clea.r and unmistakable language, but there is not one word 
as to the judgment being void in case the Clerk does not use 
the latest form, though the substance- required in such forms 
is collected on other papers. It is also to be noted that Sub-
section ( a.) of the Act of 1923, which was the law of the case 
at the time the judgment in question was entered, provides 
as follows: 
'' (a) Any person being indebted to another person, may, 
at any time confess judgment in the clerk's office of any court 
of record in t.his Commonwealth, whether a. suit, motion or 
action he pending the ref or or not, for so much principal and 
interest ag his creditor may be willing· to accept a judgment 
for. which judgment, when so confessed, shall be forthwith 
entered of record by the clerk in whose office it is confessed, 
in the proper order hook of his court, ancl shall be as final and 
a.~ bindfng as though confessed in open court or rendered by 
the coitrt. sitbject to the control of the conrt 'ln which ren-
dered, and niaJJ be set aside only for fra.·u.d or other like taint." 
(Italics ours.) 
At the outset of this petition, we referred to the fact that 
confession of judgment was a we11-known common law pro-
cedure. In view of this fa.ct, the statutes on regulating con-
fessions of judgment are amena1ble to the general rule that 
statutes in derogation of the common law a.re to ·be strictly 
construed. Quite apposite is t.llis statement in 25 R. C. L., 
at page 1054: · 
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'' 280. Presumption .Against Change of Common Law.-It 
is not to be presumed that the legislature intended to abrogate 
or modify a rule of the common law by the enaitment of a 
statute upon the same subject; it is rather· to be presumed 
that no change in the common Jaw was intended, unless 
15• the language employed #;clearly indicates such an in-
tention. It has been said that statutes are not pre-
sumed to make any alterations in the common law . further 
than is expressly declared,· and that a statute, made in the 
affirmative without any negative expressed or implied, does 
not take away the common la:w. The rules of the common 
law are not to be changed by doubtful implication, nor over-
turned except by clear and unam big-uous language. In order 
to hold that a statute has abrogated common law rights ex-
isting· at the da.te of its enactment, it must clearly appear 
that they a.re so repugnant to the act, or the part thereof in-
voked, that their survival would in effect deprive it of its 
efficacy anrl render its provisions nugatory. * * *" 
The case of Shadrack v. 11Yool.folk, 32.Gratt. (73 Va.) 707 
(1880), clearly demonstrates the liberality of the common law 
rules as to confession of judgment.. .Section 6130 of the 
present Code was then in effect providing for confession of 
judg·ment in pendin~ suits, but, nevertlrnless, the confession 
in that case was held valid, thoug·h made in vacation, with-
out any proces8, and the only evidence to support it was the 
unsig1ied memorandum of the Clerk in his own handwriting 
upon the dccla.ra.tion. If Section 6130a. had intended to over-
mle this principle, it would no douibt ha.ve been expressly so 
st.a.ted in the body of the act. 
There are at least. two statutes which we feel reflect the 
public. policy of this Commonwealth upon questions of this 
type. Section 6330 of the Code of 1919 provides as follows : 
'' A jnclg-ment on confession shall be equal to a release of 
errors.'' 
We believe tllat the consb;uct.ion of the statute places our 
caHe within ifa;; Rphere. There is no question but that the 
court had jurisdiction in our case, but the main contention 
is that the judgment is infested with certain errors of pro-
cedure wl1ich nullify it. We liave shown that these irreg1.1-
laritim; are technical only, a.nd that tl1e purpose of tl1e stat-
utes prescrihin~: the form is to insure a permanent record 
of the procccding-s. In our ~ase there is an abundant. rec-
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ord. After all, the pivotal question is not what form the 
16* •judgment takes, but, was there an actual judgment en-
tered Y In 10- A. L. R., at page 589, we find this: 
"If the form of judgment in a statutory proceeding is pre-
scribed by statute, and the C1erk does not follow it in enter-
ing· the judgment, his variation is a clerical error, open to 
correction 1Jy the court.'' 
Section 633:11 of the Code of Virginia, which is the familiar 
statute of J eof ails, provides in part as follows : 
"For What, a Judgment. Not- to be Reversed :-No judg-
ment or decree shall be arrested or reversed * * * or for any 
informality in the· entry of the judgment or decree by the 
clerk.'' 
The doctrine of harmless error, which has for its main pur-
pose the cutting off of purely formal and frivolous objections, 
should easily encompass just such defects as are apparent 
in this judgment. The case of Hall v. The Co·nMnonwealth, 
143 Va. 554, 130 S. E. 416 (1925), is not unlike our case in 
many of its formal aspects. There the defendant had been 
indicted for transporting· ardent spirits and for having on 
his person a fire-arm while so transporting. The defendant 
made a motion to quash the indictment because the grand 
jury had not written a.t the bottom of the indictment the names 
of the witnesses \vbo appeared before it as required by Sec-
ion· 4860 of the Code, and also moved to quash the indictment 
because the endorsement '' A True Bill'' on the indictment 
was signed by the foreman of the grand jury without writing 
the word ''foreman'' after his name to designate his title. 
The court, at pag·e 418 of the South Eastern Reporter, said 
thus: 
"This court. having· held that Sec.tion 4860 is merely direc-
tory, the names of the witnesses might ha.ve been 'omitted 
altog·ether without invalidating .the indictment. Clopton's 
Case. 109 Va. 815, 63 S. E. 1022. 
'' The fa.i1ure of the f orema.n of the grand jurv to write the 
word 'f orema.n' after his· name is a matter of no moment. 
The entry on t.11e order book showing the finding of the grand 
jurv is sufficient evidence of that fact, a.nd makes it imma-
terial, whether tlrn words 'A True Bill' were in fact. endorsed 
on the indictment or not.. Price's Case, 21 Gratt. (62 Va.) 
862.'' 
The Bank of Chatham v. 0. H. Arendall 15 
1 Tl# *In our case the record in the Clerk's Order Book 
abundantly shows that there was in fact an actual con-
fession and all of the particulars thereof are fully described. 
Surely the failure of the attorney in fact to write the word 
''seal'' after the names of the two judgment delbtors and the 
failure of the clerk to use the most up-to-date fo.rms should 
not be allowed to overthrow this transaction consummated 
more than fourteen years ag·o. In 30 A. L. R., at page 7 40, 
as to the effect of an omission of a seal, we find this : 
'' The failure of the clerk of the court to affix the official 
seal to a judgment leg·ally rendered and regularly entered 
is a clerical error, to be corrected by a n,unc pro twnc amend-
ment. Gowa111, v. Gentry (1890), 32 S. C. 369, 11 S. E. 82." 
In the recent case of American Bank and Trust Oo. v. Na-
tional Bank of Suffolk, 170 Y:a. 1691, 196 S. E. 693 (1938), the 
opinion discloses that the only record of the confession judg-
ment was the clerk's entry and his certificate, yet there was 
no objection to the judgment because the debtors or their 
attorney in fact had failed to sign an ac.tual f onn designated 
''·Confession of Judgment.'' The case also reflects the mod-
ern trend r(l-nffirming the case law wl1i~h existed prior to the 
enactment of Section 6130a, tha.t the various provisions in 
the statute are to be considered directory only, and that the 
maximum required by the statute is a substantial compli-
ance. 
CONCLUSION. 
For the foregoing- reasons your petitioner respectfully 
prays that it. may he awarded a writ of error and su.persedeas 
to the order and. judgment aforesaid, and that the said or-
der and judgment ma-v be reversed and set aside and a judg-
ment rendered in favor of vour petitioner dismissing 
18* the *motion to quash the writs of fieri facias issued on 
behalf of your petitioner. or that a new trial be awarded 
your petitioner. 
Your petitioner adopts t.liis petition as its opening brief. 
Your petitioner avers that on the 30th da.y of November, 
1940. a cop:v of this petition was delivered in person to· Mr. 
H. T. Clement. counsel for 0. H. Arenda'll in the· trial court. 
Your petitioner further avers that. tbe original of this 
petition is to ·be filed with the Honorable Herbert. B. Gregory, 
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a Justice of the Supreme Court of ~'lppeals. of Virginia, with 
the request that oral arg11ment by counsel for the petitioner 
may be heard· by him, at such time and at such place.as may 
r:;uit his conv~~ience. 
Respectfully submitted, 
THE: BANK OF CHATHAM, 
Assignee of Gammon Grocery Com-
pany, Incorporated, 
W. G. VANSANT, 
CARRINGTON THOMPSON, 
Counsel. 
By Counsel 
We, W. G. Vansant and Carrington Thompson, attorneys 
practicing in the Supreme Court of Appeals of Virginia, do 
hereby certify that in our opinion there is error in the order 
and judgment complained of in the foregoing petition, and 
that said order and judgment should be reviewed and re-
versed. 
Filed 12/3/40. 
W. G. VANSANT, 
CARRINGTON THOMPSON. 
H.B. G. 
Writ of error and S'U,persedeas awarded. Bond $300.00. 
12/10/40. 
H.B. G. 
Received Dec. 111', 1940. 
¥- :i3. w. 
RECORD 
page 19 ~ Pleas before the ,Judge of the Circuit Court of 
Pittsylvania County. Virginia. at the Courthouse 
thereof, on Tuesday, the 24th day of September, il/940. 
Be it remembered that on the 24th day of September, HJ40. 
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came 0. H . .Arendall and filed his notice of motion in the Cir-
cuit Court of Pittsylvania County, Virginia, against The 
Bank of Chatham, .Assignee of Gammon Grocery Company, 
Incorporated, in the following words and :figures, to-wit: 
"To the Honorable J. T. Clement, Judge of the Circuit Court 
of Pittsylvania County, Virginia~ • 
Your undersig1ied petitioner O. H. Arendall respectfully 
represents unto your Honor, as follows : 
That there is now of record in the Clerk's Office of your 
Honor's Court in Lien Docket 24 at page 7 the following 
judgment: 
Gammon Grocery Co. 1,. 0. H. Arendall and T. S. Arendall 
Judgment for $1,857.65, with interest from September 6th 
1926 and Cost $8.15. Date of judgment Sept. 7th 1926. As-
signed to the Bank of Chatham by J. L. Carter, Trustee for 
Gammon Grocery Co. 
That the afOl'esaid judgment was obtained before S. S. 
Hurt former Clerk of your Honor's Court on the 7th Day of 
September 1926 by t.he presentation by the Gammon Grocery 
Co. thoitgli its agent of a. certain bond dated September the 
6th 1926 and signed by your petitioner and T. S. Arendall, 
payable on demand for the sum of $1,8~7.65 ;· 
That tl1c said Clerk entered judgment. against your peti-
tioner and T. S. Arendall upon the presentation of said note 
without confession of judgment upon the same 
page 20 ~ and without compli~nce with the laws in force at 
that time governing the confession of judgments; 
That the afore said judgment is for the reasons aforesaid 
void from the date of its entry by the said Clerk; 
That the Clerk of vour Honor's Court on the 19th dav of 
Auµ;ust 1940 issued on said judgment two writs of fieri facias 
both returnable to the Second N ovembcr Rules 1940 and 
directed to the Sheriff of Pittsylvania County and to the 
Sheriff of Halifax County respectively; that. the said writs 
have passed into t.he hands of the Sheriffs to whom directed; 
Upon consideration whereof your petitioner prays that the 
aforesaid executions may be quashed and the judgment afore-
said may be declared void from the date of its entry; further 
your petitioner prays that an order may be entered as pro-
vided by Section 6499 of the Code of Virginia staying the 
18 S:npreme Court. of Appeals o.f Virginia 
proceedings on the said executions until this matter is finally 
determined and your petitioner will ever pray etc. 
Counsel: -
H. T. CLEMENT'' 
Respectfully, 
O.H.ARENDALL 
By Counsel. 
And on the same date, to-wit, the 24th day of September, 
194Qj· the following order was entered by the Circuit Court 
of .Pittsylvania County, to-wit: . 
"On motion of 0. H. Arendall, by. his attorney, praying 
that two certain writs of fieri f acias issue~ by the Clerk· of 
this Court on the 19th day of August 1940 and directed to 
the Sheriff of Halifax and Pittsylvania Counties of Virginia 
respectfully be quashed and it appearing to the 
page 21 ~ Court that the said writs were based upon a cer-
tain judgment, recorded in Lien Docket 24 at page 
7 of the Clerk's Office of this Court, and oibtained on the 7th 
day of' September 1926 in the name of Gammon Grocery Co. 
v . .0. H. Arendall and T. S. Arendall and assigned to the Bank 
of Chatham it is ordered that proceedings on the aforesaid 
writs be stayed until the aforesaid motion be heard and de-
termined however 0. H. Arendall shall first enter into a bond 
before the Clerk of this Court in the sum of $1,000.00 condi-
tioned according; to law and with the further condition that he will in no wise destroy, conceal or remove any property 
ueon which the aforesaid writs·are a lien, but without surety, 
and it is ordered that the said proceedings shall not be stayed 
until the execution of the aforesaid l1ond. It is further or-
dered tha.t this cause be set for hearing and determination 
on the 2nd day of October 1940." 
And. now on this date, to-wit, on the 3rd day of October, 
1940, the fallowing- proceedings were had: 
''DEFENDANT'S CERTIFICATE IN LIEU OF BILLS 
OF EXCEPTIONS--
At t.lie trial of this case The Ba.nk of Chatham moved the 
court to require 0. H . ..Arendall, t11e plaintiff in this proceed-
ing·, to furnish a bill of particulars upon which ]1is motion 
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0. H. Arendall. 
to quash the executions issued on the 19th day of August, 
1940, was based, but the court overruled the said motion of 
The Bank of Chatham on the ground that all material facts 
were before the Court on the record and it deemed a ibill of 
particulars wholly unnecessary, to which aetion of the court 
in overruling the said motion, The Bank of Chatham, by 
counsel, excepted. 
page 22 ~ The following· evidence on behalf of the plain-
tiff and of the defendant, respectively, as herein-
after denoted, is al1 of the evidence that was introduced on 
the trial of this cause : 
0. H. A.R.END ... t\.LL, 
being· called as a witness in his own behalf, testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Henry T. Clement, Attorney for Complainant: 
Q. You are Mr. 0. H. Arendall f 
A. Yes, sir. 
Q. J\fr. Arendall, this motion concerns the quashing of an 
execution issued on a judgment of Gammon Grocery Com-
pany v. O. H. Arendall and T. S . .Arendall, wl1ich judgment 
has been assigned to The Bank of Chatham, recorded in Lien 
Docket 24, page 7. of this court .. Wl1en did it first come to 
your knowledge that this judgment liad been obtained and 
recorded? 
A. Sometime after my father's death, perhaps around 
March. I guess it was. 
Q. J\farc.11 of this yea.r? 
A. Yes. My brotl1er-in-law found it on record. He was 
kind of straig·I1tening up the estate. He lives in Norfolk. 
Q. J\fr . .Arendall, this judgment appears to have been got-
ten on the 7th day· of September, 1926, in favor of the Gam-
mon Grocery Company. I wish you would tell the court 
whether or not. on t.ha.t day, September 7th, or ,September 6, 
1926, whet.her you were at that time indebted to the Gammon 
Grocery Company in any amount. 
A. I think it was about $25.00, was all I knew of. 
Q. Ca.n you tell the court how the Gammon Grocery Com-
pany canie into possession of this note upon which the judg-
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0. H. Arendall. 
ment was gotten, if within your knowledge to say! 
page 23 } A. I don't know how it could have gotten into 
his. hands. There was a judgment on record prior 
to that that I thought. was settled by compromise. I was 
signing a lot of papers for Mr. Giles a.nd I don't know how it 
got on there unless I signed it without reading it or signed 
it in hlank or something. 
CROS:S EXAMINATION. 
By Mr~ W. G. Vansant, Attorney for Defendant: 
Q. Did I understand that you didn't owe the Gammon 
Grocery Company, Incorporated, anything with the possible 
exception of $25.00 on September 6, 1926 ¥ 
A. I think so. 
Q. Did you sign that note? ( Showing him the note). 
A. I don't know whether I can read it-broke my glasses 
this morning·. That is my signature. 
Q. Is that your sig-nature1 
A. That is my signature. 
Q. Well, then, you did sig-n the note stating you owed them 
$1,857.65 at tha.t time? 
A. Yes, that was the a.mount that is on record. 
Q. And you don't deny your signature on this note? 
A. No, that is my signa.tu.re. 
The defendant, The Bank of Chatham, then introduced the 
following documentary evidence upon which such judgment 
is based: 
The original note, which is as follows : 
Chatham, Virginia, Sept. 6th 1926 
$1,857.65 On Demand after date we promise to pay To the 
order of Gammon Grocery Co Inc Eighteen Hun-
page 24 } dred and Fiftv and 65/100 Dollars, Value Re-
ceived. without offset. 
Homestead and all other exemptions. protest. presentment 
a.nd notice of dishono1· as to this debt a.re l1ereby waived by 
the maker or makers, endorser or endorsers hereof. 
Ne~·otiable and pavahle at The Chat.liam Savings Bank, 
Clrntlrnm. Vfrµinia. If thif~ note is co11ccted bv an attornev 
we hercbv a..Q.'ree to pay 10 per cent collect.ion clmrges on the 
amount due on Rame at time of coUection. 
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To the Clerk of the Circuit Court of Pittsylvania County, 
Virginia, Greeting: Be it known to you that we, 0. H. Aren-
dall & T. S. Arendall am justly indebted to Gammon Grocery 
Co., in the sum of .$1,857.65, with interest thereon from date 
as to whic.h debt we hereby waive the benefit of the home-
stead and all other exemptions; and do hereby.constitute and 
appoint Frank Marshall true and lawful attorney in fact, 
and with full power and authority hereby given to appear 
before you in your said office and for us to confess judgment 
before you therein against onr in favor of the payee of this 
note, or assigns, for said sum of money with interest thereon 
from date until pa.id, together with the cost of confessing 
and entering· up said judgment; and we further agree to 
pay an attorney's fee for the collection of said note of 10 
per cent of said principal sum, and accrued interest, due 
thereon, and for which we authorize said attorneys in fact 
to confess judgment against us with waiver of the homestead 
and all other exemptions. · 
Given under our ha.nd and seals this 6th day of Sept. 1926. 
0. H. ARENDALL (,Seal) 
T. S. ARENDALL (Seal) 
No . ........... . 
Due .......... . 
State of Virginia 
County of Pittsylvania, To-wit: 
I, ............ , a N ota.ry Public of and for the county 
and State aforesaid, do certify that ............ whose name 
.......... signed to the foregoing note, bearing date on 
the .... clay of ........ 192 .. ha .. acknowledged same be-
fore me in my county aforesaid. 
Given under my- hand .... day of .......... 19 ... . 
My commission expires ........ 19 ... . 
• e • e e • • e e • e e • e • I e e e • • • • e I • 
Notary Public. 
The process upon which sucl1 judgment is based was in-
troduced as follo,vs: 
The Commonwealth of Virginia, 
To the Sheriff of Pittsylvania ,County-Greeting: 
We command you to summon 0. H. Arendall and T. S. 
Arendall to appear at Rules to be held in the Clerk's Office 
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of the Circuit Court of Pittsylvania County, at the Court-
House thereof, on the first Monday in October, 1926, to ~-
. swer Gammon Grocery Co. Inc. of an action of 
page 25 ~ debt for $1,857.65 with interest thereon at the rate 
. of six per centum per annum from the 6 day of 
September, 19~6, till paid. Damage, $20.00. 
And )iave then there this writ. "Witness, Stanhope S. 
Hurt, Clerk of our said Circuit Court, at the Court-House of 
said County, 'this 7 day of September, 192.6, in the 151 year 
of the Commonwealth. 
S. S. HURT, Clerk. 
Endorsed on back of said process : 
We acknowledge legal service of the within summons and 
confess a judgment in favor of the plaintiff. for the sum of 
One thousand eig·ht hundred and fifty seven dollars and 
Sixty five cents with interest thereon at the rate of six per 
centum per annum from the 6 day of September 1926 till 
paid and the costs upon an instrument waiving the homestead 
and all other exemptions. 
This 7 day of September 1926 at two o'clock P. M. 
O.H.ARENDALL 
T. S. ARENDALL 
By FRANK MARSHALL 
their atty in fact. 
And there is also endorsed in the handwriting of the Clerk 
the following memorandum: 
SUM. 
Gammon Grocery Co Inc 
v. 
Arendall OH &c 
To 1 Oct. R,ules, 1926 
19'26 Sepfa\ 7 at 2 O'clock P. M. ,Judgment Confessed. 
C1erk 3.25 
Tax 2.40 
$5.65 
1926 Septr. 7 fi. fa.. 
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The order entered in a book designated as "Clerk's Order 
Book of Judgments Confessed No. 1, at page 163,'' which is 
as follows: · 
Virginia: 
In the Clerk's Office of the Circuit Court for the County 
of Pittsylvania at the Courthouse thereof on Tuesday the 
7th day of September, 1926, a.t two o "clock P. M. 
Gammon Grocery Co. Inc., plaintiff 
against · 
0. H. Arendall & T. S. Arendall, defendants 
IN DEBT. 
Summons. 
· This day came as well the plaintiff as the defend-
page 26 ~ ants by Frank Marshall their attorney in fact and 
thereupon the said defendants by their attorney 
in fact as aforesaid, acting under a power of attorney under 
the lmnds and seals of the said defendants confessed a. judg-: 
ment in favor of the plaintiff for the sum of One thousand 
eight hundred fifty-seven dollars and sixty-five cents with 
interest thereon at the rate of six per centum per ammm 
from the 6th da.y of September 1926 till paid and costs which 
the plaintiff is ,,rilling· to accept. Thereupon it is considered 
that the plaintiff recover of the defendants the sum of 
$1,857.65 with interest thereon at the rate of six per cent per 
annum from the 6th day of Sept.ember 1926 till paid upon 
a.n instrument wa.ivi11g t11e homestead and all other exemp-
tions, and its costs by it a.bout its suit in this bel1alf expended 
and the said defendants in mercy, etc. 
Teste: 
S. S. HURT, Clerk. 
The origfoal writ. of fieri facias wns issued on the 7th day 
of Sept.ember, 1926, returna.ble to the first Monda.y in De-
cember, 1926, and returned 'No Effects.' 
Two executions were issued on the 19th day of August, 
1:940, directed to the Sheriff of Pittsylvania County and the 
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Sheriff of Halifax County, respectively, returnaible on the 
second Monday in November, 1940. 
Teste: 
This 26" day of November, 1940. 
J. T. CLEMENT 
Judge.'' 
page 27 ~ 'And now on this date, to-wit, on the 5th day of 
.October, 1940, the following order was entered by 
the Circuit Court of Pittsylvania County: · 
'' This day crune the parties by their attorneys and the de-
fendants in the original judgment entitled Bank of ,Chatham 
Assignee &c against O. H. Arendall and T. H. Arendall, moved 
the Court to quash the executions issued o~ said judgment 
on the 19th day of August 1940, and after healing the evi-
dence and argument of counsel, it is ordered that this matter 
is 
be submitted to the .Judge of this Court for decision and 
judgment in vacation.'' 
And now on this date, to-wit, in the Clerk's Office of the 
Circuit .Court of Pittsylvania County, Virginia, on the 8th 
day of November, 1940, the following order was entered: 
'' This case lmving been submitted in term time on the· mo-
tion of 0. H. Arendall t.o quash the executions issued on the 
19th day of August, 1940, on the original judgment styled 
Gammon Grocery, Company, Inc., ·v. 0. H. Arendall and T. S. 
Arendall; on the motion of The Bank of Chatham, A'ssignee, 
to require of 0. H. Arendall a bill -of particulars, upon which 
bis motion to quash said executions is based, which motion 
of The Bank of Chatham, Assignee, the court overruled, and 
The Bank of Chat.ham, Assignee, by counsel, excepted; upon 
the hearing of evidence and arg'Ument of counsel, came on 
this day for decision and judgment in vacation. 
It appearing to the court that on the 7th day of September, 
1926, the Gammon Grocery Company, Inc., obtained ibefore 
the Clerk of this court a cert.a.in judgment by confession 
against 0. H . .Arendall and T. S. Arendall, re-
page 28 ~ corded in Clerk's Order Book of Judgments Con-
. fessed No. 1, page li63, and also recorded in Judg·-
ment Lien Docket 24, page 7, and that the said judgnient has 
been duly assigned to The Bank of Chatham; and it further 
appearing· that on the 19th day of August, 1940, two writs of 
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fieri f acias were issued on said judgment at the instance of 
The Bank of Chatham, Assignee, which said writs were di-
rected to the Sheriffs of Pittsylvania. and Halifax Counties, 
respectively; and it. further appearing to the court that the 
aforesaid judgment was not obtained in compliance with the 
Acts of the General Assembly of Virginia in force and effect 
on the 7th day; of .September 1926, the court doth ADJUDGE 
that the aforesaid judgn1ent be and the same is hereby de-
clar~d null and void. The court doth further ORDER that 
the aforesaid writs of fieri faoias issued from the Clerk's Of .. 
flee of this court on the 19th day of August, 1940, be and the 
same are hereby quashed. To which action of the court in 
declaring void. the judgment of Gammon Grocery Company, 
Inc. v~ 0. H. and T. S. Arendall, The Bank of Chatham, As-
signee, by counsel, excepts ; and also to the action of the 
court in quashing the executions issued on behalf of The 
Bank of Chatham, Assignee, on said judgment on the 19th 
day of August, 1940, The Bank of 10'.hatham, Assignee, by 
counsel, excepts. 
And The Bank of Chat.ham, Assignee, of Gammon Grocery 
Company, Inc., by counsel, having indicated its intention to 
apply to the Supreme Court of Appeals of Virginia for a writ 
of error in this case, it is OR,DERED that this judgment 
be suspended for a. period of ninety days upon The Bank of 
Chatham, Assignee, or someone for it~ within ten days fro~ 
this da.te entering· into a suspending· l1ond before the Clerk 
of this court in the ·penalty of $500.00 with approved security 
and conditioned according to law. 
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County, Virginia, will enter this judgment in vaca-
tion this 8" day of November, 1940. 
J. T. CLEMENT 
Judge.'' 
The following· are copies of two notices filed in this case: 
"To Henry T. Clement, Attorney of record for 0. H. Aren-
dall: 
TAKE NOTICE: That on the 26t.11 da.y of November~ 1940, 
between the hours of nine o'clock~ A. 1\L., a.nd six o'clock, 
P. l\L, the undersig·ned attorney for The Bank of Chatham. 
Assignee of Gammon Grocery Company, Incorporated, will 
tender to the J udgc of the Circuit Court of Pittsylvania 
County, Virginia., at the Courthouse thereof. a certificate in 
lieu of Bills of Except,ions in the case of 0. H. Arendall, etc. 
v. The Bank of Chatham, Assignee of Gammon Grocery Com-
26 Supreme Court of Appeals of Virginia 
pany, Incorporated, etc., which notice is given you in com-
pliance with .Section 6253 of the Code of Virginia of 1919 
and acts amendatory thereof. 
AND FURTHER TAKE NOTICE: That promptly there-
after we shall apply to the Clerk of the Circuit Court of 
Pittsylvania County, Virginia, for a transcript of the record 
in this case, for the purpose of applying to the Supreme Court 
of Appeals. of Virginia for a writ of error and supersed.eas, 
. which notic.e is given you in compliance with Section 6339 
of the 19ll9 Code of Virginia and acts a.mendatory thereof. 
Dated this 20th day of November, 1940. 
W. G. VANSANT 
W. C. THOMPSON 
Counsel for The Bank of Chatham 
Assignee of Gammon Grocery 
Company, Incorporated. 
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accepted. 
State of Virginia 
H. T. CLEMENT 
Attorney of Record for 0. H. 
Arendall.'' 
County of Pittsylvania, to-wit: 
I, E. E. Fri~nd, Clerk of the Circuit Court of Pittsylvania 
County, Virginia, do hereby certify that the· foreg·oing is a 
true transcript of the record in the case late pending in the 
Circuit Court of the County of Pittsylvania of 0. H. Arendall 
v. The Bank of Chatham, Assignee of Gammon Grocery Com-
pany, Incorporated. And I further certify that notice was 
given H. T. Clement, attorney for 'the plaintiff, as required 
by Section 6339 of the Code of Virginia. 
In testimony whereof, I have hereby set my hand at Chat-
ham, Virginia, t.his 28 day of Nov., 1.940. 
E. E. FRIEND, 
Clerk of the Circuit Court of Pittsylvania 
County, Virginia. 
Fee for eopv of record : $5.00. 
A Copy-Teste : 
.M. B. WATTS, C. C. 
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